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Revision of Part 22 and Part 90 WT Docket No. 96-18

of the Commission's Rules to

Facilitate Future Development
of Paging Systems

PP Docket No. 93-253 /

—

Implementation of Section 309 (3)
of the Communications Act -
Competitive Bidding

To: The Commisgion

ERRATA

The law firm of Blooston, Mordkofsky, Jackson & Dickens, on
behalf of its paging carrier clients listed in Attachment A
hereto (herein the "Petitioners"), hereby submits the following
errata to their Petition for Reconsideration of the Commission's
Second Report and Order and Further Notice of Proposed Rulemaking
in the above-captioned proceeding, filed on April 11, 1997, to
correct typographical/clerical errors, as follows:

At the second paragraph, second line of the summary, the
spelling of the word "hinders" is corrected.

On page 8, the seventh line of Section III, the word "of is
changed to "or"; and on the eighth line, the word "or" is changed

to "of."

On page 13, the first full paragraph, second line, the word

"filing" is corrected.

On page 14, the last full line of the block quote, the word

"that" is substituted for the word "the."
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On page 15, the first full paragraph, seventh line beginning
with the word "expansion", the letter "s" is added to the word
"application."

On page 15, the second full paragraph, second line, the word
"its" is added before the word "subsequent."

Attached hereto are replacement pages incorporating these
changes, as well as a corrected Attachment A, showing the
carriers participating in the foregoing Petition.

Respectfully submitted,
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"" ; ) o :"-'r //l ; , .
By . /:‘,{/“\ L/( N /\\%‘i'ﬁ/\_’/
John A. Prendergast ﬂ
Richard D. Rubino

Blooston, Mordkofsky, Jackson
& Dickens

2120 L Street, N.W., Suite 300

Washington, D.C. 20037

Tel. (202) 659-0830

Filed: April 15, 1997



SUMMARY
The Commission’s adoption of paging auction rules was arbitrary and capricious because
the Commission ignored the relevant evidence of record and failed to consider the less
restrictive alternative of self-defined market areas. Existing paging services will be disrupted
by the auction scheme, which forces paging systems into geographic areas that do not
necessarily match the current coverage. Moreover, small businesses will not be able to
effectively compete in the auctions, despite bid credits. The arbitrary nature of the rules is

compounded by the discriminatory affect of exempting nationwide carriers, who compete for

the same paging customers as other carriers.

The Commission must eliminate the substantial service option, because it encourages
speculation, and hinders wide-area paging coverage. The Commission has already found in PR

Docket No. 93-35 that the public interest is better served by incumbent licensee expansion.

The Commission should process pending mutually exclusive applications, because such
applications were filed before the adoption of auction rules. The FCC does not have statutory
authority to apply these rules retroactively. Applications filed after July 31, 1996 should be

processed, because these filings fulfill the public interest goal of incumbent expansion.

The Commission should clarify its new rules, including the "trade-in" option for existing
licensees, modification rights for 900 MHz licensees, the small business qualification rules, and

its rules for coordination between co-channel operations. Other aspects of the rules should be

clarified, as indicated herein.
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Because increased coverage allows customers greater mobility without loss of access to
service, we believe that wider-area systems are generally more beneficial to paging
customers and more responsive to the rising demand fqr paging services. Second.
allowing existing licensees to expand their service area will result in broader coverage
for existing users of those systems, whereas authorizing a new competing system would
prevent such users from obtaining expanded coverage without subscribing to both
services. Third, by encouraging expansion of existing systems, the restriction will
promote rapid access to wide-area service for new users as such systems reach new
areas, whereas applicants who have yet to construct any portion of their systems would
generally require more time to make wide-area service available. [footnote omitted].

See Report and Order, PR Docket No. 93-35, 8 FCC Rcd. 8318, 8330 (1993). at para.

33. The same considerations apply to paging auctions: The substantial service option will result

in fractured, incompléte coverage in the market areas. Moreover, it will allow the auction

winner to avoid service to rural areas, by simply building a few transmitters and claiming it is
providing a niche service. Therefore, the substantial service option is adverse to the public

interest.

1. - The Commission Should Clarify The Option For Incumbent Licensees t
"Trade In" Their Licenses For A Geographic License. :

In the Notice of Proposed Rulemaking ("NPRM") in this proceeding, the Commission
suggested that existing licensees may be able to "trade" their current site specific authorization
for a wide area license defined by the composite interference contour of their "contiguous”
transmitters. Id. at para. 37. Various commenters specifically requested that the Commission
clarify this idea. See, e.g., Comments of Ameritech at pp. 12-13. In particular, these
commenters requested that the Commission indicate whether such licensees would have to give
up their non-contiguous stations, or if instead such stations would be grandfathered; and whether
a discontinuance of operation by -an interior site may jeopardize the license, by disrupting the
"contiguous” nature of the system. Id. The Order (at paragraph 58) repeats the indication that
licensees may trade in their site-specific licenses for "a single system-wide license demarcated
by the aggregate of the interference contours around each of the incumbents’ contiguous sites

operating on the same channel." However, the Commission should address the issues discussed
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the use of a system of competitive bidding that meets the
requirements of this subsection.

Thus if auction rules were to be applied to pending mutually exclusive applications (all
of which have been “"accepted for filing"), the Act would require that the auction be held

between those applications. Outright dismissal is not an option.

In this regard, Section 309 (j)(6)(E) instructs that nothing in the auction legislation shall
"be construed to relieve the Commission of the obligation in the public interest to continue to
use engineering solutions, negotiation, threshold qualifications, service regulations and other
means in order to avoid mutual exclusivity in application and licensing proceedings." The
applicants involved have met all threshold qualifications and service regulations that existed at
the time they filed. The Commission has never attempted to resolve the mutual exclusivity
between the applications it now proposes to dismiss, through engineering solutions or
negotiations. Dismissal of these applications would violate the mandate of Section 309()(6)(E).

The Courts should not grant any deference to the FCC’s interpretation of Section 6002
of OBRA, which merely establishes the FCC’s authority to prospectively impose competitive

bidding rules for exclusive, non-nationwide paging channels. Under Chevron U.S.A., Inc. v.

Natural Resources Defense Council, Inc., 467 U.S. 837 (1984), the Supreme Court mandated
that where a statute is silent or ambiguous with respect to a specific issue, the Court must
assess whether the agency’s answer is based on a permissible construction of the statute. The
Court also held that if the statute is ambiguous, the agency’s interpretation must be reasonable

in order to be valid. As stated above, in absence of express statutory grant of the power to

apply rules retroactively, the rule is that laws are to be applied prospectively. See Bowen, 488

U.S. at 204; Yakima Valley Cablevision, 794 F.2d at 737. Therefore, the statute’s plain

meaning is contrary to the FCC’s proposed application of the competitive bidding rules, and a
reviewing court would have to invalidate this action. Even if the statute as ambiguous, the
court could not defer to the Commission’s interpretation of OBRA, because the Commission

cannot creditably make reference to either statutory text, or legislative history to suggest that
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retroactive application of the competitive bidding rules conforms with the Congressional intent
of the statute. Nowhere in either the text, or the legislative history of OBRA did Congress
indicate it was permissible to apply Section 6002 retroactively.

Indeed, the Commission’s proposal to dismiss all mutually exclusive applications appears
to violate the Congressional intent underlying the Commission’s auction authority. In their
February 9, 1996 letter to Chairman Hundt of the Commission (copy attached), Senators Larry
Pressler and Thomas Daschle warned the Commission that its retroactive dismissal of mutually
exclusive 38 GHz applications would exceed its statutory authority. The Senators addressed
this issue as follows:

By virtue of either completing the application process or amending
already submitted applications to eliminate mutual exclusivity
concerns, applicants have in essence established a fairly reasonable
expectation that they would not be subjected to the competitive
bidding process. . . . It therefore seems anomalous to the clearly
expressed intent of Congress within the [1993 Budget] Act that

applicants who have completed the application process would
subsequently be exposed to having to compete for that spectrum

in auctions.

The Commission pointed to its proposal to retroactively apply auctions to 38 GHz
applications as a model for imposing the same regime on paging applications. NPRM at para.
139. Its proposal to dismiss mutually exclusive paging applications suffers the same infirmity
identified by Senators Pressler and Daschle. Paging applicants who have gone through the
application process should be allowed to amend their applications to resolve mutual exclusivity,
or should be entitled to have their applications processed as a site-specific proposal, if they
choose not to amend. However, the outright dismissal of these applications for the purpose of

creating more auctionable territory violates both the express restriction of Section 309(j)(7)

against designing rules for revenue purposes, and the Congressional intent evidenced in the

Pressler/Daschle letter.
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B. Processing of post-July 31, 1996 applications would serve the public interest,

When the Commission modified the paging freeze to allow the filing of expansion
applications by incumbent licensees, it indicated to the industry that the processing of all
applications filed after July 31, 1996 was not guaranteed, but stated that "the Bureau also
intends to process initial applications filed after July 31, 1996. However, the extent to which
post-July 31 applications are processable may be affected by the timing of a final order in the
proceeding and the transition to new licensing rules.” See Public Notice, Mimeo No. DA96-
930, released June 10, 1996. After July 31, 1996, the Commission continued to accept
expansion applications, and engaged in the initial processing of these applications by reviewing
them for basic acceptability, assigning a Commission file number, and placing the applications
on public notice for the required 30-day period. In doing so, the Commission invited the
industry to expend its resources by continuing to file expansion proposals, by reviewing the
applications listed on public notice, and by preparing and filing petitions to deny against those
applications which were deficient in some manner.

It is respectfully submitted that, given the Commission’s announcement that it intended
to process post-July 31 applications and its subsequent course of conduct, it would be grossly
unfair to dismiss these applications. Many have been pending for several months. More
importantly, the same important public interest considerations which lead the Commission to
modify the paging freeze, apply to these pending applications. In particular, the Commission
found that it was important to ensure that incumbent licensees were able to expand their
existing coverage by a reasonable distance (40 miles or 65 kilometers), so that the coverage

needs of their existing subscribers could be met. See First Report and Order, supra 11 FCC

Rcd. at 16581. In particular, the Commission concluded as follows:

We recognize, however, that an across-the-board freeze imposes
significant costs on legitimate paging licensees with operating
systems. As we recognized in the Notice, the paging industry is
a dynamic and highly competitive industry that is experiencing
rapid growth. . . To meet customers needs and improve service
to the public in this highly competitive environment, paging




ATTACHMENT A

Teletouch Licenses, Inc.

Penasco Valley Telephone Cooperative, Inc.
Clifford D. Moeller and Barbara J. Moeller d/b/a Valley Answering Service
AzCOM Paging, Inc.

Oregon Telephone Corporation

Ventures in Paging L.C.

Professional Answering Service, Inc.

Prairie Grove Telephone Company

Cascade Utilities, Inc.

Cleveland Mobile Radio Sales, Inc.

Telephone & Two-Way, Inc.

Lubbock Radio Paging Service, Inc.

Com-Nav, Inc. d/b/a Radiotelephone of Maine
Robert F. Ryder d/b/a Radio Paging Service
Arthur Dale and Angelina Hickman d/b/a Omnicom
Radiofone, Inc.



Copies of the foregoing "Petition for Reconsideration” were deposited in the U.S. mail.

postage prepaid, addressed to:

Chairman Reed E. Hundt

Federal Communications Commission
1919 M Street, N.W.

Room 814

Washington, DC 20554

Commissioner James H. Quello
Federal Communications Commission
1919 M Street, N.W.

Room 802

Washington, D.C. 20554

Commissioner Rachelle B. Chong
Federal Communications Commission
1919 M Street, N.W.

Room 844

Washigton, D.C. 20554

Commissioner Susan Ness

Federal Communications Commission
1919 M Street, N.'W.

Room 832

Washington, D.C. 20554

Dan Phythyon, Chief

Wireless Telecommunications
Commission

Federal Communications Commission

2025 M Street, N.W.

Room 5002

Washington, D.C. 20554

A. Thomas Carroccio
Bell, Boyd & Lloyd
1615 L Street, N.W.
Suite 1200
Washington, D.C. 20036
Counsel for A + Communications

SERVICE LIST

Rosalind K. Allen, Deputy Bureau
Chief

Wireless Telecommunications Bureau

Federal Communications Commission

2025 M Street, N.W., Room 5002

Washington, D.C. 20554

David Furth, Chief

Commercial Wireless Division
Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20554

Mika Savir, Esq.

Commercial Wireless Division
Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20554

Rhonda Lien, Esq.

Commercial Wireless Division
Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20554

Timothy E. Welch
Hill & Welch
1330 New Hampshire Ave., N.W.
Suite 113
Washington, D.C. 20036

Counsel for Mashell Tel. B&B
Wilkinson, PAI, Benkeiman/Wauneta
Supercom, Inc., Chequamegon,
Baldwin/Amery, Communications Sales
and Service, Baker’s Electronics, HEI
Communications, Mobilfone Service,
Paging Associates, Piegeon Telephone,
Porter Communications, Rinker
Communications, Wilkinson County
Telephone



Frederick M. Joyce
Joyce & Jacobs
1019-19th Street, N.W.
14th Floor, PH-2
Washington, D.C. 20036
Counsel for A+ Network
and Metrocall

Mark A. Stachiw, Esq.
AirTouch Paging

12221 Merit Drive, Ste. 800
Dallas, TX 75251

Carl W. Northrop, Esq.

Paul, Hastings, Janofsky & Walker

1299 Pennsylvania Avenue, N.W.

Tenth Floor i,

Washington, D.C. 20004
Counsel for AirTouch Paging,

Arch Communications Group

Dennis L. Myers

Vice President/General Counsel

Ameritech Mobile Services, Inc.

2000 West Ameritech Center Dr.

Location 3H78

Hoffman Estates, IL 60195

William L. Fishman
Sullivan & Worcester LLP
1025 Connecticut Avenue, N.W,
Suite 1000
Washington, D.C. 20036
Counsel for Diamond Page
Partnerships I-XII, et al.

Jonathan D. Blake
Covington & Burling
1201 Pennsylvania, N.W.
Washington, D.C. 20044
Counsel for Columbia Millimeter
Communications, L.P.

Jack Richards
Keller and Heckman
1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001
Counsel for MobileMedia
Communications, Inc.

Robert H. Schwainger, Jr.

Brown and Schwaninger, Jr.

1835 K Street, N.W.

Suite 650

Washington, D.C. 20006

Counsel for Small Business in
Telecommunications

Jill Abeshouse Stern
Shaw, Pittman, Potts & Trowbridge
2300 N Street, N.W.
Washington, D.C. 20037

Counsel for Coalition for a
Competitive Paging Industry

Veronica M. Ahern

Nixon, Hargrave, Devans & Doyle
One Thomas Circel

Washington, D.C. 20005
Communications Mobile Services,

John L. Crump

d/b/a ACE Communications
11403 Waples Mill Road
P.O. Box 3070

Oakton, VA 22124

Jeanne M. Walsh

Kurtis & Associates, P.C.

2000 M street, N.'W.

Suite 600

Washington, D.C. 20036
Counsel for Metamora Telephone
Company, Inc.

Michael J. Shortley, I

180 South Clinton Avenue
Rochester, NY 14646

Counsel for Frontier Corporation

Randolph J. May

Sutherland, Asbill & Brennan
1275 Pennsylvania Avenue, N.'W.
Washington, D.C. 20004-2404

Inc.



Thomas Gutierrez
Terry J. Romin
George L. Lyon

Lukas, McGowan, Nace & Gutierrez

1111 Nineteenth Street, N.W.
Suite 1200
Washington, D.C. 20036
Counse! for Glenayre
Technologies, Inc.

James L. Wurtz

1275 Pennsylvania Avenue, N.W.

Washington, D.C. 20004
Counsel for Pacific Bell

David L. Hill

Audrey P. Rasmussen

O’Connor & Hannan, L.L.P.

1919 Pennsylvania Avenue, N.W.

Suite 800

Washington, D.C. 20006-3483

Counsel for Paging Partners

Corp. and Source One
Wireless, Inc.

Judith St. Ledger-Roty
Reed, Smith, Shaw & McClay
1301 K Street, N.W.
Suite 1100 - East Tower
Washington, D.C. 20005
Counsel for Paging Network,
Inc.

Katherine M. Holden
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006
Counsel for PCIA

John D. Pellegrin

1140 Connecticut Avenue, N.W.
Suite 606 :
Washington, D.C. 20036

Alan S. Tilles

Meyer, Faller, Weisman & Rosenberg, P.C.

4400 Jenifer Street, N.-W.

Suite 380

Washington, D.C. 20015
Counsel for Genayre Technologies, Inc.

William J. Franklin, Chartered
1200 G Street, N.-W., Ste. 800
Washington, D.C. 20005-3814
Counsel for Caraway Communications

Amelia L. Brown

Henry A. Solomon

Haley, Bader & Potts, P.L.C.
4350 North Fairfax Drive

Suite 900

Arlington, VA 22203-1633
Counsel for Personal
Communications Inc., Pass Word,
Inc., Western Radio Services Co.

Jerome K. Blask

Gurman, Blask & Freedman, Chartered
1400 Sixteenth Street, N.W.

Suite 500

Washington, D.C. 20036

Counsel for ProNet, Inc.

Robert L. Hoggarth

Personal Communications Industry
Association

500 Montgomery Street

Suite 700

Alexandria, VA 22314

Raymond C. Trott, P.E.

Trott Communications Group, Inc.
1425 Greenway Drive

Suite 350

Irving, TX 75038



Richard S. Becker & Associates
1915 Eye Street, N.-W.

Eighth Floor

Washington, D.C. 20006

Ellen S. Mandell
Pepper & Corazzini, L.L.P.
1776 K Street, N.-W.
Washington, D.C. 20006
Counsel for Priority
Communications

Lawrence M. Miller
Schwartz, Woods & Miller

1350 Connecticut Avenue, N.W.

Suite 300
Washington, D.C. 20036
Counsel for Datafon I, Inc.
and Zipcall Long Distance

Caressa D. Bennet
Michael R. Bennet
Bennet & Bennet, PLLC
1831 Ontario P1., NW, Ste. 200
Washington, D.C. 20009
Counsel for border to Border
Communications, Inc.

Joe D. Edge
Tina M. Pidgeon
Drinker, Biddle & Reath
901-15th Street, N.W.
Washington, D.C. 20005
Counsel for Puerto Rico
Telephone Company

Kenneth E. Hardman
Moir & Hardman
2000 L Street, NW, Ste. 512
Washington, D.C. 20036-4907
Counsel for United Paging
Resources

Margaret E. Garber

1275 Pennsylvania Avenue, NW

Washington, D.C. 20004
Counsel for Pacific Bell

Laura H. Phillips

Christina H. Burrow

Dow, Lohnes & Albertson

1200 New Hampshire Avenue, N.W.

Suite 800

Washington, D.C. 20036-6802
Counsel for Sunbelt Transmission
Corp. and Snider Comms. Corp.

William Ciuffo

John Sieber

Comp Comm, Inc.

227 Laurel Road

Suite 100

Voorhees, NJ 08043-2331

Larry Saefer, President
SMR Systems, Inc.

4212 Mt. Vermnon
Houston, TX 77006-5416

Lloyd D. Huffman

Huffman Communications
2829 W. 7th Ave., Box 1753
Corsicana, TX 75151-1753

Brian G. Kiernan, Vice President
InterDigital Communications Corp.
781 Third Avenue

King of Prussia, PA 19406

Mary McDermott

U.S. Telephone Association
1401 H Street, N.-W., Ste. 600
Washington, D.C. 20005

Lucille M. Mates

140 New Montgomery Street
Room 1526

San Francisco, CA 94105
Counsel for Pacific Bell

Dallas Vanderhoof
General Manager

TeleBEEPER of New Mexico, Inc.
P.O. Box 25161
Albuquerque, MN 87125



James F. Rogers

Kevin C. Boyle

Latham & Watkins

1001 Pennsylvania Avenue, NW

Suite 1300

Washington, D.C. 20004
Counsel for PageAmerica
Group, Inc. and MobileMedia
Communications, Inc.

David C. Jatlow

Young & Jatlow

2300 N Street, N.W.

Suite 600

Washington, D.C. 20037
Counsel for AT&T Wireless
Services

Lisa M. Zaina, Esq.
OPASTCO

21 Dupont Circle, N.W.
Suite 700

Washington, D.C. 20036

Heather Hippsley, Esq.

Federal Trade Commission
Bureau of Consumer Protection
6th & Pennsylvania Avenue, NW
Room 200

Washington, D.C. 20580

Steven S. Seltzer

Personal Communications, Inc.
P.O. Box One

Altoona, PA 16603-001

Ellen S. Mandell

Pepper & Corazzini, LLP
1776 K Street, N.W.
Washington, D.C. 20006

Robert R. Rule

Rule Radiophone Service, Inc. and
Robert R. Rule d/b/a Rule
Communications

2232 Dell Range Boulevard

Cheyenne, WY 82009



